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RECENT CASE NOTES 

Boundaries — Interstate River — Effect of Avulsion. — The boundary between 
Arkansas and Tennessee was fixed by treaties and statutes as "the middle of 
the Mississippi River." Between 1823 and 1876 the channel had gradually shifted 
toward the Tennessee side. In 1876 by a sudden avulsion the river formed a 
new channel and the old river bed thereafter gradually filled in and became 
dry ground. The State of Arkansas brought an original suit in the United 
States Supreme .Court against the State of Tennessee to determine the location 
of the boundary line between them. Held, that the boundary line was the center 
of the channel of navigation as it existed just prior to the avulsion. Arkansas 
v. Tennessee (1918, U. S.) 38 Sup. Ct. 301. 

In declaring that a boundary designated as the "middle" of a river means, as 
applied to a navigable stream separating states, the center of the channel, the 
court follows the accepted rule of international law and its own earlier decisions. 
Iowa v. Illinois (1892) 147 U. S. 1, 13 Sup. Ct. 239. A similar rule prevails 
generally in boundary controversies between private riparian owners. Miller v. 
Mann (1882) 55 Vt. 475. A gradual shifting of the channel by erosion and 
accretion is held to change the boundary. Nebraska v. Iowa (1891) 143 U. S. 
359, 12 Sup. Ct. 396; Pack v. Stepp (1908) 33 Ky. L. Rep. 677, no S. W. 887. 
But upon a sudden shifting by avulsion, the boundary remains fixed at its 
former line. Philadelphia Co. v. Stimson (1911) 223 U. S. 605, 32 Sup. Ct. 340. 
Tennessee contended that the above rules did not apply to the particular 
circumstances of this case, and that the reappearance of the land which con- 
stituted the bed of the river immediately before the avulsion reestablished the 
original boundary as it was, not merely before the avulsion, but before the pre- 
vious gradual shifting by erosin and accretion had occurred. This contention had 
been sustained by its own courts. State v. Muncie Pulp Co. (1907) 119 Tenn. 47, 
104 S. W. 437 [overruled in Cissna v. Tennessee (1918, U. S.) 38 Sup. Ct. 306, on 
the authority of the principal case]. In rejecting this contention and holding 
that an avulsion permanently fixes the boundary as it stood when the avulsion 
occurred, the case is clearly sound. See, in accord, Winneman v. Reeves (1917, 
C C. A. 5th) 245 Fed. 254. 

Conflict of Laws — Capacity — Contracts of Married Women. — A married 
woman domiciled, as the plaintiff apparently knew, in Texas signed, while she 
was temporarily in Chicago, a guaranty of her husband's note to the plaintiff. 
Suit was brought on the guaranty in a federal court in Texas. It was assumed 
that if the wife's domicil had been in Illinois, the guaranty there signed would 
have been valid under Illinois law. Held, that the law of Texas, denying a 
married woman capacity to make such a contract, rendered this contract 
unenforceable in a court administering Texas law, on the ground that it would 
be against the policy of the jurisdiction to enforce there a contract of the 
forbidden type entered into by a woman domiciled in the state, while she was 
temporarily in another state which allowed such contracts. Union Trust Co. of 
Chicago v. Grosman (1918) 38 Sup. Ct. 147. See Comments, p. 816. 

Constitutional Law — Taxation — Municipal Fuel Yard as Public Pur- 
pose.— Under the authority of a legislative act and a city ordinance, the City of 
Portland, Maine, proceeded to establish a municipal yard for the purpose of 
supplying "wood, coal and fuel" to its inhabitants at cost. The plaintiffs, 
citizens and taxpayers of Portland, sought an injunction on the ground that 
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municipal dealing in fuel was not a public purpose and that taxation to equip and 
maintain such an enterprise was a taking of property without due process of law. 
The Supreme Court of Maine upheld the statute and the plaintiffs appealed 
to the Supreme Court of the United States. Held, that municipal sale of fuel 
under such an ordinance might properly be considered a public purpose, and 
taxpayers' rights under the due process clause of the Fourteenth Amendment 
were not violated by a levy for that purpose. Jones v. City of Portland (1918) 
38 Sup. Ct. 112. See Comments, p. 824. 

Copyrights — Publisher's Contract — Implied Condition in Respect to Com- 
peting Books. — The plaintiff was author of Foster's "Federal Practice." The 
defendant contracted, on a royalty basis, to publish, advertise, and promote the 
sale of this book for a term of years. During the term the defendant published 
and advertised Byrne's "Federal Criminal Procedure," the preface to which 
stated that a comprehensive treatment of the subject was needed and that 
theretofore the law could be ascertained only by searching the statutes and 
decisions. The plaintiff alleged that these statements were false and that his 
book fully covered the subject. He sought an injunction against the defendant's 
advertising and promoting the sale of this competing book. The defendant 
moved to dismiss the complaint. Held, that the plaintiff was entitled to equitable 
relief. Foster v. Callaghan & Co. (1918, U. S. D. C, S. D. N. Y.) 58 N. Y. 
L. J. 1479. 

The conclusion arrived at by the court is founded on an implied condition in 
the contract that the publisher would not compete with the author by making false 
statements which depreciated the value of the book and tended to affect its sale 
adversely. The question is one of construction of a special kind of contract, — 
one granting to the publisher an exclusive privilege which the author has by 
reason of his copyright. The relationship between author and publisher is a 
personal one. In re McBride & Co. (1904 D. C. S. D. N. Y.) 132 Fed. 285. 
It has been held to be a joint adventure. Stevens v. Benning (1855) 6 De G. 
M. & G. 223; Reade v. Bentley (1858, V. C.) 4 Jur. N. S. 82, 27 L. J. Ch. 254. 
As such, the joint adventurers owe to each other the utmost good faith and 
scrupulous honesty. Selwynn & Co. v. Waller (1914) 212 N. Y. 507, 106 N. E. 
321. The relation is, therefore, confidential and it is reasonable that the law 
should deem that a condition against unfair competition should have been within 
the contemplation of the parties. Cf. Tuck & Sons v. Prieste (1887, C. A.) 
19 Q. B. Div. 629, 635. A somewhat similar construction has been put on 
a contract whereby the owner of a copyright granted a producer the privilege of 
dramatizing and producing. Harper Bros. v. Klaw (1916, S. D. N. Y.) 232 
Fed. 609; Pulte v. Derby (1852, C. C. D. Oh.) Fed. Cas. 11465, 5 McLean 328. 
The principal case, however, seems to be limited to competition by false state- 
ments. This would seem a reasonable construction. 

Courts-Martial— Jurisdiction— Preference over Federal Court to try 
Soldier for Murder.— Subsequent to the declaration of war against Germany, a 
United States soldier killed a policeman in Newport, Ky. He was committed 
to the county jail and was indicted for murder, his captain and major consent- 
ing to let the civil court take jurisdiction. Habeas corpus proceedings were 
instituted and the commanding officer of the brigade demanded that the prisoner 
be delivered to the military authorities for trial by court-martial. Held, that 
the jurisdiction of the military authorities was superior to that of the civil 
authorities. Ex parte King (1917, E. D. Ky.) 246 Fed. 868. 

In time of peace no soldier can be tried by a court-martial for murder or rape 
committed within the United States. This is expressly provided by Article 



